large operator is involved.  Therefore, under the criterion of
the size of the operator's business, a penalty in an upper
range of magnitude would be appropriate.

Paragraph 8 of the joint stipulations stated that payment
of civil penalties would not adversely affect Peabody's ability
to continue in business.  Consequently, the penalty does not
have to be reduced under the criterion that payment of penal-
ties would cause the operator to discontinue in business.

There was a statement by one of the inspectors to the
effect that Peabody showed a good-faith .effort to achieve rapid
compliance after the violation was cited.  It has been my prac-
tice not to increase a penalty under that criterion unless a
lack of good faith is shown, and it has been my practice not
to reduce a penalty under that criterion unless there is some
outstanding effort made to achieve compliance.  If there is
normal effort to achieve compliance, which appeared to be the
situation in this case, then the penalty should neither be
raised nor lowered under the criterion of good-faith effort
to achieve compliance.

Insofar as the history of previous violations is con-
cerned, Exhibit 15 in this proceeding shows that Peabody has
not previously been cited for a violation of section 77.1006 (a)
Therefore/ no portion of the penalty should be assessed under
the criterion of history of previous violations,

The two criteria of gravity and negligence remain to be
considered.  As I have already indicated at some length,
there is a considerable body of evidence showing that Peabody
had a reasonable basis for assuming that if it adopted the
blast casting method, which has been described above, there
was no reason to assume that a highwall would fall and kill
anyone.

The company had done that type of mining at mines in
other geographical locations and it had also succeeded in
using that method in the 5900 Pit at the Lynnville Mine here
involved.  Consequently, I do not thi-nk that I can agree with
Inspector Kensley that there was a high degree of negligence
in the occurrence of the violation.

I believe that there was some ordinary negligence, be-
cause as I have pointed out, I do believe that when Bob Hart
was giving advice to the company about how to achieve econo-
mies with explosives, he should have followed up on his recom-
mendations, after they were adopted, by discussing the experi-
mental nature of blast casting with the miners who were ex-
posed to any hazards associated with those experimental tech-
niques, even though the method was adopted with a good-faith
belief that it would be safe,  I believe that additional care
should have been taken in determining just what was going on
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